





Section (CA) Allegations Apply | Section (CB) Allegations Apply
8(a)(1) Coercive Actions (Surveillance, etc.) 8(b)(1)(A) | Coercion, incl’g Statements and Violence
Coercive Rules Denial of Access
Coercive Statements (Threats, Promises of Discipline (including
Benefits, etc.) charges/fines)/Harassment
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Refusal to Hire Majority 8(b)(3) Failure to Sign Agreement
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8(e) All Allegations against an Employer
8(b)(6) All Allegations
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8(b)(7)(C) All Allegations
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 7

Patrick V. McNamara Federal Building Agency Website: www.nlrb.gov Download
477 Michigan Avenue, Room 05-200 Telephone: (313)226-3200 NLRB
Detroit, M| 48226 Fax: (313)226-2090 Mobile App

June 30, 2021

(b) (6), (b) (7)(C)

Kellogg Company
310 28th St SE
Grand Rapids, MI 49548-1157

Re:  Kellogg Company
Case 07-CA-279243

Dear CIGHCIUS -

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be
represented, discusses presenting your evidence, and provides a brief explanation of our
procedures, including how to submit documents to the NLRB.

Investigator: This charge is being investigated by Field Examiner Terrance Bean whose
telephone number is (616)930-9159. The mailing address is 110 Michigan St NW Ste 299,
Grand Rapids, MI 49503-2313. If this Board agent is not available, you may contact Resident
Officer Colleen J. Carol whose telephone number is (616)930-9161.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice
of Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB office
upon your request.

If you are contacted by someone about representing you in this case, please be assured
that no organization or person seeking your business has any "inside knowledge" or favored
relationship with the National Labor Relations Board. Their knowledge regarding this
proceeding was only obtained through access to information that must be made available to any
member of the public under the Freedom of Information Act.

Presentation of Your Evidence: We seek prompt resolutions of labor
disputes. Therefore, | urge you or your representative to submit a complete written account of
the facts and a statement of your position with respect to the allegations set forth in the charge as
soon as possible. If the Board agent later asks for more evidence, I strongly urge you or your
representative to cooperate fully by promptly presenting all evidence relevant to the
investigation. In this way, the case can be fully investigated more quickly.

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board
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agent. Sending us your written account of the facts and a statement of your position is not
enough to be considered full and complete cooperation. A refusal to fully cooperate during the
investigation might cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If
you recently submitted this information in another case, or if you need assistance completing the
form, please contact the Board agent.

We will not honor requests to limit our use of position statements or evidence.
Specifically, any material you submit may be introduced as evidence at a hearing before an
administrative law judge regardless of claims of confidentiality. However, certain evidence
produced at a hearing may be protected from public disclosure by demonstrated claims of
confidentiality.

Further, the Freedom of Information Act may require that we disclose position statements
or evidence in closed cases upon request, unless an exemption applies, such as those protecting
confidential financial information or personal privacy interests.

Preservation of all Potential Evidence: Please be mindful of your obligation to
preserve all relevant documents and electronically stored information (ESI) in this case, and to
take all steps necessary to avoid the inadvertent loss of information in your possession, custody
or control. Relevant information includes, but is not limited to, paper documents and all ESI
(e.g. SMS text messages, electronic documents, emails, and any data created by proprietary
software tools) related to the above-captioned case.

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel
to prohibit affiants from recording the interview conducted by Board agents when subscribing
Agency affidavits. Such recordings may impede the Agency’s ability to safeguard the
confidentiality of the affidavit itself, protect the privacy of the affiant and potentially
compromise the integrity of the Region’s investigation.

Correspondence: All documents submitted to the Region regarding your case MUST be
filed through the Agency’s website, www.nlrb.gov. This includes all formal pleadings, briefs, as
well as affidavits, documentary evidence, and position statements. The Agency requests all
evidence submitted electronically to be in the form it is normally used and maintained in the
course of business (i.e., native format). Where evidence submitted electronically is not in native
format, it should be submitted in a manner that retains the essential functionality of the native
format (i.e., in a machine-readable and searchable electronic format).

If you have questions about the submission of evidence or expect to deliver a large
quantity of electronic records, please promptly contact the Board agent investigating the charge.
If you cannot e-file your documents, you must provide a statement explaining why you do not
have access to the means for filing electronically or why filing electronically would impose an
undue burden.
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In addition, this Region will be issuing case-related correspondence and documents,
including complaints, compliance specifications, dismissal letters, deferral letters, and
withdrawal letters, electronically to the email address you provide. Please ensure that you
receive important case-related correspondence, please ensure that the Board Agent assigned to
your case has your preferred email address. These steps will ensure that you receive
correspondence faster and at a significantly lower cost to the taxpayer. If there is some reason
you are unable to receive correspondence via email, please contact the agent assigned to your
case to discuss the circumstances that prevent you from using email.

Information about the Agency, the procedures we follow in unfair labor practice cases
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB
office upon your request. NLRB Form 4541, Investigative Procedures offers information that is
helpful to parties involved in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability.
Please let us know if you or any of your witnesses would like such assistance.

Very truly yours,

TERRY MORGAN
Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaire

cc: Jeffrey J. Canfield, Attorney
Kellogg Company
One Kellogg Square
Battle Creek, M1 49017

Nicole M. Perry, Attorney
Kellogg Company

One Kellogg Square
Battle Creek, M1 49017



FORM NLRB-5081 NATIONAL LABOR RELATIONS BOARD

(3-11)

QUESTIONNAIRE ON COMMERCE INFORMATION

Please read carefully, answer all applicable items, and return to the NLRB Office. If additional space is required, please add a page and identify item number.

CASE NAME CASE NUMBER

07-CA-279243

1. EXACT LEGAL TITLE OF ENTITY (As filed with State and/or stated in legal documents forming entity)

2.

TYPE OF ENTITY

[ ] CORPORATION []LLC []LLP [ ]PARTNERSHIP [ ] SOLEPROPRIETORSHIP [ ] OTHER (Specify)

3. IF A CORPORATION or LLC

A_STATE OF INCORPORATION B. NAME, ADDRESS, AND RELATIONSHIP (e.g. parent, subsidiary) OF ALL RELATED ENTITIES
OR FORMATION
4. IF ANLLC OR ANY TYPE OF PARTNERSHIP, FULL NAME AND ADDRESS OF ALL MEMBERS OR PARTNERS

5

IF A SOLE PROPRIETORSHIP, FULL NAME AND ADDRESS OF PROPRIETOR

6.

BRIEFLY DESCRIBE THE NATURE OF YOUR OPERATIONS (Products handled or manufactured, or nature of services performed).

7A. PRINCIPAL LOCATION: 7B. BRANCH LOCATIONS:

8.

NUMBER OF PEOPLE PRESENTLY EMPLOYED

A. TOTAL: B. AT THE ADDRESS INVOLVED IN THIS MATTER:

DURING THE MOST RECENT (Cleck the appropriate box): | | CALENDAR [ ] 12 MONTHS or [ | FISCAL YEAR (FY DATES )

YES NO

. Did you provide services valued in excess of $50.000 directly to customers outside your State? If no, indicate actual value.

$

If you answered no to 9A_ did you provide services valued in excess of $50,000 to customers in your State who purchased
goods valued in excess of $50,000 from directly outside your State? If no, indicate the value of any such services you
provided. $

If you answered no to 9A and 9B, did you provide services valued in excess of $50,000 to public utilities, transit systems,
newspapers, health care institutions, broadcasting stations, commercial buildings, educational institutions, or retail concerns?
If less than $50.000. indicate amount. $

. Did you sell goods valued in excess of $50,000 directly to customers located outside your State? If less than $50,000, indicate

amount. $

If you answered no to 9D, did you sell gaads valued in excess of $50.000 directly to customers located inside your State who
purchased other goods valued in excess of $50,000 from directly outside your State? If less than $50.000, indicate amount.
$

Did you purchase and receive goods valued in excess of $50.000 from directly outside your State? If less than $50,000,
indicate amount. $

. Did you purchase and receive goods valued in excess of $50.000 from enterprises who received the goods directly from

points outside your State?  If less than $50,000, indicate amount. $

H. Gross Revenues from all sales or performance of services (Check the largest amount)
[ ] $100,000 [ ] $250.000 [ ] $500,000 [ ] $1.000.000 or more Ifless than $100,000, indicate amount.
I Did you begin operations within the last 12 months? If yes, specify date:
10. ARE YOU A MEMBER OF AN ASSOCIATION OR OTHER EMPLOYER GROUP THAT ENGAGES IN COLLECTIVE BARGAINING?

[ 1 YES [ ] NO (Ifyes, name and address of association or group).

11. REPRESENTATIVE BEST QUALIFIED TO GIVE FURTHER INFORMATION ABOUT YOUR OPERATIONS
NAME TITLE E-MAIL ADDRESS TEL. NUMBER
12. AUTHORIZED REPRESENTATIVE COMPLETING THIS QUESTIONNAIRE
NAME AND TITLE (Type or Print) SIGNATURE E-MAIL ADDRESS DATE
PRIVACY ACT STATEMENT

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist the National Labor Relations
Board (NLRB) in processing representation and/or unfair labor practice proceedings and related proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register, 71
Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is voluntary. However, failure to supply the information may cause
the NLRB to refuse to process any further a representation or unfair labor practice case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court.




UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

KELLOGG COMPANY
Charged Party
and

LOCAL 70 BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION (BCGTM), AFL-CIO

Charging Party

Case 07-CA-279243

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
June 30, 2021, | served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

(b) (6), (b) (7)(C)
Kellogg Company
310 28th St SE

Grand Rapids, MI 49548-1157

Jeffrey J. Canfield, Attorney
Kellogg Company

One Kellogg Square

Battle Creek, MI 49017

Nicole M. Perry, Attorney
Kellogg Company

One Kellogg Square
Battle Creek, MI 49017

June 30, 2021

Rochelle Anderson,
Designated Agent of NLRB

Date

Name
/s/

Signature



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 7

Patrick V. McNamara Federal Building Agency Website: www.nlrb.gov Download
477 Michigan Avenue, Room 05-200 Telephone: (313)226-3200 NLRB
Detroit, Ml 48226 Fax: (313)226-2090 Mobile App

June 30, 2021

Orin Holder, Business Agent

Local 70 Bakery, Confectionary, Tobacco Workers

and Grain Millers International Union (BCGTM), AFL-CIO
158 36th St SE

Grand Rapids, MI 49548-2260

Re: Kellogg Company
Case 07-CA-279243

Dear Mr. Holder:

The charge that you filed in this case on June 30, 2021 has been docketed as case number 07-CA-
279243. This letter tells you how to contact the Board agent who will be investigating the charge,
explains your right to be represented, discusses presenting your evidence, and provides a brief explanation
of our procedures, including how to submit documents to the NLRB.

Investigator: This charge is being investigated by Field Examiner Terrance Bean whose
telephone number is (616)930-9159. The mailing address is 110 Michigan St NW Ste 299, Grand Rapids,
MI 49503-2313. If this Board agent is not available, you may contact Resident Officer Colleen J. Carol
whose telephone number is (616)930-9161.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative must
notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice of
Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB office upon your
request.

If you are contacted by someone about representing you in this case, please be assured that no
organization or person seeking your business has any "inside knowledge" or favored relationship with the
National Labor Relations Board. Their knowledge regarding this proceeding was only obtained through
access to information that must be made available to any member of the public under the Freedom of
Information Act.

Presentation of Your Evidence: As the party who filed the charge in this case, it is your
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other witnesses to
provide sworn affidavits, and to provide relevant documents within your possession. Because we seek to
resolve labor disputes promptly, you should be ready to promptly present your affidavit(s) and other
evidence. If you have not yet scheduled a date and time for the Board agent to take your affidavit, please
contact the Board agent to schedule the affidavit(s). If you fail to cooperate in promptly presenting your
evidence, your charge may be dismissed without investigation.

Preservation of all Potential Evidence: Please be mindful of your obligation to preserve all
relevant documents and electronically stored information (ESI) in this case, and to take all steps necessary
to avoid the inadvertent loss of information in your possession, custody or control. Relevant information
includes, but is not limited to, paper documents and all ESI (e.g. SMS text messages, electronic
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documents, emails, and any data created by proprietary software tools) related to the above-captioned
case.

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel to
prohibit affiants from recording the interview conducted by Board agents when subscribing Agency
affidavits. Such recordings may impede the Agency’s ability to safeguard the confidentiality of the
affidavit itself, protect the privacy of the affiant and potentially compromise the integrity of the Region’s
investigation.

Correspondence: All documents submitted to the Region regarding your case MUST be filed
through the Agency’s website, www.nlrb.gov. This includes all formal pleadings, briefs, as well as
affidavits, documentary evidence, and position statements. The Agency requests all evidence submitted
electronically to be in the form it is normally used and maintained in the course of business (i.e., native
format). Where evidence submitted electronically is not in native format, it should be submitted in a
manner that retains the essential functionality of the native format (i.e., in a machine-readable and
searchable electronic format).

If you have questions about the submission of evidence or expect to deliver a large quantity of
electronic records, please promptly contact the Board agent investigating the charge. If you cannot e-file
your documents, you must provide a statement explaining why you do not have access to the means for
filing electronically or why filing electronically would impose an undue burden.

In addition, this Region will be issuing case-related correspondence and documents, including
complaints, compliance specifications, dismissal letters, deferral letters, and withdrawal letters,
electronically to the email address you provide. Please ensure that you receive important case-related
correspondence, please ensure that the Board Agent assigned to your case has your preferred email
address. These steps will ensure that you receive correspondence faster and at a significantly lower cost
to the taxpayer. If there is some reason you are unable to receive correspondence via email, please
contact the agent assigned to your case to discuss the circumstances that prevent you from using email.

Information about the Agency, the procedures we follow in unfair labor practice cases and our
customer service standards is available on our website, www.nlrb.gov or from an NLRB office upon your
request. NLRB Form 4541, Investigative Procedures offers information that is helpful to parties involved
in an investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability. Please let us
know if you or any of your witnesses would like such assistance.

Very truly yours,

TERRY MORGAN
Regional Director












position, exhibits, sworn statements,
and/or other evidence, by
electronically submitting (E-Filing)
them through the Agency’s web site
(www.nlrb.gov).


















UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 7 Agency Website: www.nlrb.gov
110 Michigan St NW Ste 299 Telephone: (616)456-2679
Grand Rapids, Ml 49503-2313 Fax: (616)456-2596

Agent’s Direct Dial: (616)930-9159
July 9, 2021

Jeffrey J. Canfield, Attorney
Kellogg Company

One Kellogg Square

Battle Creek, M1 49017

Nicole M. Perry, Attorney
Kellogg Company

One Kellogg Square
Battle Creek, M1 49017

Re: Kellogg Company
Case 07-CA-279243

Dear Mr. Canfield, Ms. Perry:

| have been assigned to investigate the above-captioned case, which is based on a charge
filed by Local 70, Bakery, Confectionary, Tobacco Workers and Grain Millers International
Union (BCGTM), AFL-CIO, on June 30, 2021. I am writing this letter to advise you that it is
now necessary for me to take evidence from your client regarding the allegations raised in the
investigation of the above-captioned matter. As explained below, | am requesting to take
affidavits on or before July 23, 2021 with regard to certain allegations in this case. In order to
allow the Region to fully weigh all the facts in this case and to allow all parties an opportunity to
present their views and evidence, a response setting forth the Employer’s position is strongly
encouraged. Region 7 seeks to avoid any unnecessary litigation, which can often be achieved
when the full facts are available for review. Accordingly, your full and complete cooperation in
this investigation is requested.

Allegations: The allegations for which | am seeking your evidence are as follows.

1) Within the previous six months, and continuing to date, the Employer has failed
and refused to bargain collectively and in good faith with the Union as the exclusive collective
bargaining representative of its employees by, inter alia, making unilateral changes to its past
practices without first providing notice or an opportunity to bargain with the Union, in violation
of Section 8(a)(5) of the Act.

Board Affidavits: | am requesting to take affidavits from any individual(s) you believe
have information relevant to the investigation of the above-captioned matter. Please be advised
that the failure to present representatives who would appear to have information relevant to the
investigation of this matter, for the purposes of my taking sworn statements from them,
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constitutes less than complete cooperation in the investigation of the charge. Please contact me
by July 16, 2021 to schedule these affidavits.

Documents: Please provide the following documents, along with any and all other
evidence you deem to be relevant to the case:

1. A completed NLRB Questionnaire on Commerce containing the correct legal name
and commerce facts for the Employer involved in this case.

2. Please provide a detailed response to the charge allegation, including a full and
complete written account of the facts, and any documentary evidence to support
your position. Include with your submission, any and all written communications,
including texts, notes and contemporaneous e-mails between supervisors and
members of management regarding the decision to alter the way in which
mandatory weekend work hours are assigned to employees.

3. Does the Company maintain written polling procedures with respect to
volunteering/assigning weekend work hours? If so, has the policy been consistently
enforced and/or implemented? Please provide copies of such policies, along with
any other policy or policies applicable to the charge allegations, which are set forth
in more detail below. Additionally, please provide a copy of the current collective
bargaining agreement and any and all memoranda-of-understanding attached
thereto.

4. The Charging Party Union alleges that for many years, there has been a polling
procedure in place whereby employees who wish to work on Saturday and Sunday,
could sign up to do so on a voluntary basis up to 8:00 a.m. on Thursday morning of
that same week. If there were not sufficient volunteers to adequately cover
production requirements for the weekend by Thursday morning, the Employer is
permitted to require a certain number of employees to work on Saturday and
Sunday based on seniority and qualifications. The Union alleges that recently,
however, the Employer chose to unilaterally change that practice and began to
require employees to work on the weekend beginning on Wednesday, instead of
Thursday, which the Union contends has been the long-standing past practice. The
union believes this is an unlawful unilateral change to its past practice in violation
of the Act. Please describe in detail what the policy and/or procedures are for having
employees work on the weekend, and whether the Employer recently changed
anything about those policies/procedures. Please provide any documentary
evidence to support your position.

Date for Submitting Evidence: To resolve this matter as expeditiously as possible, you
must provide your evidence and position in this matter by no later than noon on Friday, July 30,
2021. If you are willing to allow me to take affidavits, please contact me by July 16, 2021 to
schedule a time to take affidavits. Pursuant to Section 102.5 of the Board’s Rules and
Regulations, parties must submit all documentary evidence, including statements of position,
exhibits, sworn statements, and/or other evidence, by electronically submitting (E-Filing) them
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through the Agency’s web site (www.nlrb.gov). You must e-file all documents electronically or
provide a written statement explaining why electronic submission is not possible or feasible.
Failure to comply with Section 102.5 will result in rejection of your submission. The Region
will make its determination on the merits solely based on the evidence properly submitted.

Please contact me at your earliest convenience by telephone, (616)930-9159, or e-mail,
terrance.bean@nlrb.gov, so that we can discuss how you would like to provide evidence and |
can answer any questions you have with regard to the issues in this matter.

Very truly yours,
Ternance Bean

Terrance Bean
Field Examiner
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Memorandum of Agreement

Philadelphia, Pennsylvania
October 31, 2002

Memorandum of Agreement entered into this 31% day of October, 2002 between
Bakery, Confectionery, Tobacco Workers and Grain Millers International Union,
AFL-CIO-CLC, Local Union No. 42 Columbus, Georgia; Local Union No. 70
Grand Rapids, Michigan; Local No. 253 Cincinnati, Ohio; Local No. 434 Macon,
Georgia; Local 492 Philadelphia, Pennsylvania and Keebler Company, Elmhurst,
llinois and its Bakeries and Distribution Center located at:

Columbus, Georgia Macon, Georgia
Grand Rapids, Michigan Cincinnati, Ohio
Philadelphia, Pa. (excluding wages)

Change Union’s name from BCT to BCTGM

The Employer agrees to correct the Union’s name from BCT to BCTGM

Product Sourcing (Co Packing )

The BCTGM International Union and Keebler Company agree to meet and
discuss opportunities for additional repatriation of Keebler products.

SUBCONTRACTING

The Company and Union agree that the first priority of our in-plant maintenance
employees in the Columbus, Grand Rapids and Macon bakeries is to maintain
the operation of these facilities in a timely, cost efficient and effective manner.

It is understood and agreed that the decision to subcontract shall be made by
management, and that such decisions will be discussed with the Local Union at a

time in advance of the actual subcontract.

Management shall inform the Local Union’s designated representative whenever
any work is to be subcontracted and will discuss with the Local Union the
reasons for such subcontracted work. The Company also agrees it will not
subcontract any work provided it then has sufficient manpower, skills, ability and
equipment in the plant to timely and cost efficiently perform the work involved,
keeping in mind the first priority of our maintenance employees is the
maintenance of our equipment. The Company recognizes the Union’s rights on
the issue of subcontracting.






From: Bean, Terrance M.

To: Orin Holder

Subject: NLRB Case No. 07-CA-279243, Kellogg Company
Date: Friday, September 10, 2021 1:33:00 PM
Attachments: image001.png

Dear Mr. Holder —

| hope this message finds you well. The Regional Director has made a determination on the merits of
charge you filed on June 30, 2021 against Kellogg. After thoroughly evaluating the evidence in this
matter, the Acting Regional Director has determined that there is insufficient evidence to establish a
violation of the Act as alleged in the charge. At this time, you may choose to withdraw the charge in
its entirety or you may choose to have the Region issue an administrative dismissal.

There are two types of dismissals; a short form and a long form. The short form dismissal simply
states that the Region was unable to adduce sufficient evidence to establish a violation of the Act.
The long form dismissal gives a more detailed explanation as to why the Region determined there
was insufficient evidence to establish a violation of the Act. The long form dismissal letter is also
published on our public website with personally identifiable information redacted. Both types of
dismissals afford you the opportunity to appeal the Acting Regional Director’s decision to the Office
of Appeals in Washington, D.C. if you do not agree with the decision. The appeal would be due two
weeks from the date the Region issues the dismissal letter.

Please let me know of your decision at your earliest convenience. If | do not hear back from you by
noon on Tuesday, September 14, 2021, the Region will proceed with issuing a short form dismissal. |
am sincerely sorry that we were not able to achieve the outcome you desired. Please do not hesitate
to contact me should you have any questions or concerns.

Respectfully,

Terrance Bean

Field Examiner

National Labor Relations Board
Region 7 — Resident Office

Direct: (616)930-9159
Fax: (616)456-2596

Gerald R. Ford Federal Building
110 Michigan Street N.W. Suite 299
Grand Rapids, Michigan 49503-2313

Follow us on Twitter:
En espaiiol:

Pursuant to Section 102.5 of the
Board’'s Rules and Regulations,
parties must submit all documentary
evidence, including statements of
position, exhibits, swom statements,
and/or other evidence, by




electronically submitting (E-Filing)
them through the Agency’s web site
(www.nlrb.gov).



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 7

Patrick V. McNamara Federal Building Agency Website: www.nlrb.gov
477 Michigan Avenue, Room 05-200 Telephone: (313)226-3200
Detroit, Ml 48226 Fax: (313)226-2090

September 14, 2021

Orin Holder, Business Agent

Local 70, Bakery, Confectionary, Tobacco Workers

and Grain Millers International Union (BCTGM), AFL-CIO
158 36th St SE

Grand Rapids, MI 49548-2260

Re: Kellogg Company
Case 07-CA-279243

Dear Mr. Holder:

We have carefully investigated and considered your charge that Kellogg Company has
violated the National Labor Relations Act.

Decision to Dismiss: Based on that investigation, | have decided to dismiss your charge
for the reasons discussed below.

You allege that that within the previous six months, the Employer has failed and refused
to bargain collectively and in good faith with the union by, inter alia, making unilateral changes
to past practices, in violation of Section 8(a)(5) of the Act.

Unilateral actions by an employer that materially, substantially, or significantly modify
terms or conditions of employment constitute a per se violation of Section 8(a)(5). Such actions
also allow for an inference of subjective bad faith. NLRB v. Katz, 369 U.S. 736 (1962). However,
the Employer’s actions in the instant case of posting a list of tentative overtime assignments on
Wednesdays instead of Thursdays does not constitute a “material, substantial or significant”
change to any term or other condition of employment and, therefore, does not amount to an
unlawful unilateral change. While the Employer posted a tentative list earlier than its prior
practice, it continued the practice of posting a final list on Thursdays and not mandating anyone
to work overtime on the weekend who was not present at work on the Thursday before. As such,
the posting of the Wednesday list does not result in a material, substantial, or significant change
to employees’ terms and conditions of employment. Additionally, the investigation failed to
adduce sufficient evidence to establish that the Employer repudiated the parties’ collective
bargaining agreement or failed to bargain over any mandatory subject of bargaining.

Accordingly, further proceedings on your charge are unwarranted.

Charging Party’s Right to Appeal: The Charging Party may appeal my decision to the
General Counsel of the National Labor Relations Board, through the Office of Appeals.

Means of Filing: You must file your appeal electronically or provide a written
statement explaining why electronic submission is not possible or feasible (Written
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instructions for the NLRB’s E-Filing system and the Terms and Conditions of the NLRB’s
E-Filing policy are available at www.nlrb.gov. See User Guide. A video demonstration
which provides step-by-step instructions and frequently asked questions are also available
at www.nlrb.gov. If you require additional assistance with E-Filing, please contact e-
Filing@nlrb.gov.

You are encouraged to also submit a complete statement of the facts and reasons why
you believe my decision was incorrect. If you cannot file electronically, please send the appeal
and your written explanation of why you cannot file electronically to the General Counsel at the
National Labor Relations Board, Attn: Office of Appeals, 1015 Half Street SE, Washington,
DC 20570-0001. Unless filed electronically, a copy of the appeal should also be sent to me.

The appeal MAY NOT be filed by fax or email. The Office of Appeals will not process
faxed or emailed appeals.

Appeal Due Date: The appeal is due on September 28, 2021. If the appeal is filed
electronically, the transmission of the entire document through the Agency’s website must be
completed no later than 11:59 p.m. Eastern Time on the due date. If filing by mail or by
delivery service an appeal will be found to be timely filed if it is postmarked or given to a
delivery service no later than September 27, 2021. If an appeal is postmarked or given to a
delivery service on the due date, it will be rejected as untimely. If hand delivered, an appeal
must be received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern Time on the
appeal due date. If an appeal is not submitted in accordance with this paragraph, it will be
rejected.

Extension of Time to File Appeal: The General Counsel may allow additional time to
file the appeal if the Charging Party provides a good reason for doing so and the request for an
extension of time is received on or before September 28, 2021. The request may be filed
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to
(202)273-4283, by mail, or by delivery service. The General Counsel will not consider any
request for an extension of time to file an appeal received after September 28, 2021, even if it is
postmarked or given to the delivery service before the due date. Unless filed electronically,
a copy of the extension of time should also be sent to me.

Confidentiality: We will not honor requests to limit our use of appeal statements or
evidence. Upon a request under the Freedom of Information Act (FOIA) by a party during the
processing of an appeal, the Agency’s FOIA Branch discloses appeal statements, redacted for
personal privacy, confidential source protection, or other applicable FOIA exemptions. In the
event the appeal is sustained, any statement or material submitted may be introduced as evidence
at a hearing before an administrative law judge. However, certain evidence produced at a hearing
may be protected from public disclosure by demonstrated claims of confidentiality.






UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

APPEAL FORM

To: General Counsel Date:
Attn: Office of Appeals
National Labor Relations Board
1015 Half Street SE
Washington, DC 20570-0001

Please be advised that an appeal is hereby taken to the General Counsel of the
National Labor Relations Board from the action of the Regional Director in refusing to
issue a complaint on the charge in

Case Name(s).

Case No(s). (If more than one case number, include all case numbers in which appeal is
taken.)

(Signature)
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E-FILING TO APPEALS

Extension of Time: This document is used when the Charging Party is asking for more time to efile an
Appeal.

e |[f an Extension of Time is e-filed, and there are additional documents to be e-filed simultaneously with
it, please e-file those documents under the selection Correspondence.

e After an Extension of Time has already been e-filed, any additional materials to add to the Extension
of Time should be e-filed under Correspondence.

File an Appeal: If the Charging Party does not agree with the Region’s decision on the case, an Appeal can be
e-filed.

e Only one (1) Appeal can be e-filed to each determination in the Region’s decision letter that is
received.

e After an Appeal has been e-filed, any additional materials to add to the Appeal should be e-filed
under Correspondence.

Notice of Appearance: Either party can e-file a Notice of Appearance if there is a new counsel representing
one side or a different counsel.

e This document is only e-filed with the Office of Appeals after a decision has been made by the
Region.
e This document can be e-filed before an Appeal is e-filed.

Correspondence: Parties will select Correspondence when adding documents or supplementing the Appeal
or Extension of Time.

e Correspondence is used to e-file documents after an Extension of Time, Appeal or Notice of
Appearance has been e-filed.

Position Statement: The Charging Party or Charged Party may e-file a Position Statement.

e The Charging Party will e-file this document as a supplement of the Appeal.

e The Charged Party will specifically file one to support the Region’s decision.

e This document should be e-filed after an Extension of Time, Appeal or Notice of Appearance has
been e-filed.

Withdrawal Request: If the Charging Party decides to no longer pursue their appeal, he/she can e-file a
Withdrawal Request to the Office of Appeals.

e This document should be e-Filed after an Extension of Time, Appeal or Notice of Appearance has
been e-filed.

The selections of Evidence or Other should no longer be used.









Confirmation Number 1054030203

Date Submitted Tuesday, September 28, 2021
2:48 PM (UTC-05:00) Eastern
Time (US & Canada)

Case Name Kellogg Company

Case Number 07-CA-279243

Filing Party Charging Party

Name Orin Holder

Email blocal70@aol.com

Address 158 36th street se Grand Rapids
MI 49548

Telephone 6162437383

Fax 6162435624

This constitutes my appeal. | am NOT filing any additional materials in support of my
appeal.



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, DC 20570

September 30, 2021

ORIN HOLDER

LOCAL 70, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN
MILLERS INTERNATIONAL UNION
(BCTGM), AFL-CIO

158 36™ ST SE

GRAND RAPIDS, MI 49548-2260

Re: Kellogg Company
Case 07-CA-279243

Dear Mr. Holder:

We have received your timely appeal from the Region’s decision in the above-captioned
case. We will assign your appeal for processing in accordance with Agency procedures. Please
be assured that our review of this matter will include a full analysis of the underlying
investigatory file, your appeal, as well as current Board law and processes.

We will notify you and all involved parties of our decision by letter via email as
permitted under Section 102.4(c) of the Board’s Rules and Regulations. If an email address is not
available for you, we will provide the decision by mail.

Sincerely,

Jennifer A. Abruzzo
General Counsel

By:

Mark E. Arbesfeld, Director
Office of Appeals
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CC:

cl

ELIZABETH KERWIN

ACTING REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS
BOARD

PATRICK V. MCNAMARA
FEDERAL BUILDING

477 MICHIGAN AVE RM 05-200

DETROIT, MI 48226

(b) (6), (b) (7)(C)

KELLOGG COMPANY
310 28™ ST SE
GRAND RAPIDS, MI 49548-1157

NICOLE M. PERRY, ESQ.
KELLOGG COMPANY
ONE KELLOGG SQ
BATTLE CREEK, MI 49017

KEITH E. EASTLAND, ESQ.
MILLER JOHNSON, PLC
45 OTTAWA AVE SW
STE 1100
GRAND RAPIDS, MI 49503

JEFFREY J. CANFIELD, ESQ.

KELLOGG COMPANY
ONE KELLOGG SQ
BATTLE CREEK, MI 49017



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, DC 20570

October 15, 2021

ORIN HOLDER, BUSINESS AGENT

LOCAL 70, BAKERY,
CONFECTIONARY, TOBACCO
WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION (BCTGM),
AFL-CIO

158 36TH ST SE

GRAND RAPIDS, MI 49548-2260

Re: Kellogg Company
Case 07-CA-279243

Dear Mr. Holder:

Your appeal from the Acting Regional Director's refusal to issue complaint has been
carefully considered. The appeal is denied substantially for the reasons in the Acting Regional
Director’s letter of September 14, 2021.

The charge alleges that the Employer has failed and refused to bargain collectively and in
good faith with the Union by making unilateral changes to past practices, in violation of Sections
8(a)(1) and (5) of the National Labor Relations Act. In that regard, under Board law, unilateral
actions by an employer that materially, substantially, or significantly modify terms or conditions
of employment constitute a per se violation of Section 8(a)(5) of the Act.

The evidence disclosed by the investigation indicated that the Employer’s action in the
instant case consists solely of posting a list of tentative overtime assignments on Wednesdays
instead of Thursdays. We determined that such isolated action does not constitute a “material,
substantial or significant” change to any term or other condition of employment and, therefore,
does not amount to an unlawful unilateral change. While the Employer posted a tentative list
earlier than its prior practice, it continued the practice of posting the final list on Thursdays and
not mandating anyone to work overtime on the weekend who was not present at work on the
Thursday before. As such, the posting of the Wednesday list does not result in a material,
substantial, or significant change to employees’ terms and conditions of employment.
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CC:

kh

Accordingly, the appeal is denied.

By:

ELIZABETH KERWIN

ACTING REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS
BOARD

PATRICK V. MCNAMARA FEDERAL
BLDG.

477 MICHIGAN AVE RM 05-200

DETROIT, MI 48226

OIOROIVI®

KELLOGG COMPANY
310 28TH ST SE
GRAND RAPIDS, MI 49548-1157

NICOLE M. PERRY, ESQ.
KELLOGG COMPANY
ONE KELLOGG SQUARE
BATTLE CREEK, MI 49017

Sincerely,

Jennifer A. Abruzzo
General Counsel

Mark E. Arbesfeld, Director
Office of Appeals

KEITH E. EASTLAND, ESQ.
MILLER JOHNSON, PLC

45 OTTAWA AVE SW STE 1100
GRAND RAPIDS, MI 49503

JEFFREY J. CANFIELD, ESQ.
KELLOGG COMPANY

ONE KELLOGG SQUARE
BATTLE CREEK, MI 49017





